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Ufashittston, id 20515 
February 25, 2004 

The Honorable Donald H. Rumsfeld 
Secretary of Defense 

U.S. Department of Defense 

The Pentagon 
Washington, DC 20301 

Dear Mr. Secretary: 

We are writing to express our serious concerns about a proposal for a new Department of 
Defense (DoD) labor relations system that was distributed to congressional staff on February 6, 
2004. 

The National Defense Authorization Act (NDAA), which was passed by Congress last 
November, provided that DoD could not waive Chapter 71 of Title 5 of the U.S. Code. ' Chapter 
71 sets forth the right of employees to join unions, the right of unions to bargain collectively the 
duty of unions and management to bargain in good faith, the determination of appropriate 
bargaining units, and protections against unfeir labor practices. However, the NDAA also 
allowed DoD to set up a new labor system for the next six years "to address the unique role that 
the Department's civilian workforce plays in supporting the Department's national sgcurjty, 
missjos. Through these two provisions of the NDAA, Congress intended that DoD protect the 
basic employee rights contained in Chapter 7 1, yet allowed DoD to modify the procedures for 
resolving labor-management disputes for the next six years. However, any such modifications 
would have to be consistent with Chapter 71 in furtherance of the Department's "national 
security mission." 

Notwithstanding Congress' desire to balance employee rights and DoD's need for 
flexibility, we believe the recent DoD proposal abrogates the essential principles of Chapter 71 
and goes well beyond what Congress intended in the NDAA The DoD proposal effectively 
eliminates collective bargaining by providing only perfunctory "consultation" followed by 
unilateral implementation. This is not good-faith collective bargaining, ft is noteworthy that the 
DoD proposal states that the new labor relations system "will not employ any provisions of 5 
USC Chapter 71" 

The details of the DoD proposal contain wholesale changes to the current federal 
employee labor relations system, including changes to internal union procedures, which have no 
relation to toe Department's national security mission. These changes appear to be aimed solely 
at making it more difficult for employees to join unions. Such changes undermine the Civil 
Service Reform Act of 1978, which plainly stated that the right of employees to organize, 
bargain collectively, and participate through labor organizations of their own choosing in 

1 National Defense Authorization Act for Fiscal Year 2004 (P.L. 108-136), § 9902(d)(2). 

2 Id. at §9902(m) (emphasis added). 
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The Honorable Donald H. Rumsfeld 

Febroary25,20O4 

Page 2 

decisions which affect diem safeguards the public interest and contributes to the effective 
conduct of public business. 

Among the most significant changes sought by DoD are; 

• DoD can unilateraDy decide what personnel changes are "significant" enough n be 
subject to collective bargaining; 

• DoD is required to engage only in "consultation" with unions over proposed personnel 
changes. If DoD and its unions cannot reach agreement, the Department can unilaterally 
implement the personnel changes and cut off all post-implementation negotiations; 

• DoD can unilaterally issue regulations to si^peraede existmg coHeetive baigaining 
agreements negotiated by the Department and its unions; 

• Large numbers of DoD employees — including some clerical employees, some 
professional employees, attorneys, and term-appointment employees — will be 
prohibited fiom joining unions; 

• DoD can establish unrealistic requirements for the creationof a new bargaining unit; 

• DoD is absolved of aD liability should it mishandle union dues withheld fiom employee 
paychecks; and 

• DoD can interfere in internal union procedures by requiring unions to provide a new fee- 
fbr-service arrangement for employees who do not wish to join unions but would like 
union representation on specific matters. 

We believe the DoD proposal is also contrary to Congress' intent in other respects. The 
NDAA stated that the establishment of the new DoD personnel system must be "prescribed 
jointly with the Director" of the Office of Personnel Management (OPM). Based on our 
conversations with OPM officials, we understand that OPM has played only a minor role in the 
formulation of this proposal. 

In addition, the NDAA states that any labor relations system developed by DoD must 
provide for "independent third party review of decisions." 3 Under the DoD proposal, this review 
would be provided by a newly created Defense Labor Relations Board (DLRB) that would be 
located within the Department and whose members would be selected solely by the Secretary 
We do not see how such a system could possibly be "independent" 



Id. at § 9902(mX6). 
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W. uric*** M *. pn^os.1 prmded » °™*^^^^X 

wife the intent of Congress. 

Sincerely, 





Henry A. Waxman 
Ranking Minority Member 
Committee on Government Reform 
U-S. House of Representatives 

Ike Skelton 

Ranking Minority Member 
Committee on Armed Services 
U.S. House of Representatives 



Joseph L lieberman 
Ranking Minority Member 
Committee on Governmental Aflairs 
US- Senate 




Cart Levin 

Ranking Minority Member 
Committee on Armed Services 
U.S. Senate 




c&s?*&lS***<;*- k^ 4 " 



Ranking Minority Member 

Subcommittee on Oversight 
of Government Management, 
the Federal Workforce, and 
the District of Columbia 

Committee on Governmental 
Affairs 

U.S. Senate 



Ranking Minority Member 

Subcommittee on Financial 
Management, the Budget, 
and toteroational Security 

Committee on Governmental 
Aifairs 

U.S. Senate 



Ranking Minority Member 
Subcommittee on Civil Service 

and Agency Organization 
Committee on Government 

Reform 
U.S. House of Representatives 
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United States Office of Personnel Management 

Office of the Director 

1900 E Street, NW, Room 5A09 
' Washington, DC 20415 

Telephone: (202)606-1000 

Main Office oftfie Director Fax: (202)606-4489 

Office of the Deputy Director a Chief of Staff Fax; (202) 606-2183 

General Fax*. (Z02) 606-2S73 



To: The Honorable Donald Rumsfeld, Sec/Def Dates 3/9/04 

Fax #: 703-697-^080 Pages; Jllu Including 

Cover Sheet 

From; Kay Coles James, Director, OPM ; 



o Director, Kay Coles James 

a Deputy Director, Dan 6. Blab* 

a Chief of Staff, Paid T. Conway 

o Deputy Chief of Staff, Amber Reseboom 

a Special Assistant* Ruthle McGinn 

o Schedulac, Isabel Milan 

a Secretary to the Director, Jackie Cunningham 

a Secretary to the Deputy Director, Btondell Darby 

o Secretary to the Chief of Staff/ Betty Castro 

Subject: NSPS Comments 
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OOTCEOPmBONNXLltANAQBUENT 

otnatovnaBBiciet _ , 

March 9, 2004 

The Hononble Donald H, Rumsfeld 

Secretary of Defense 

lite Pentagon 

Washington, DC 20301-1155 

Dear Mr. Secretary: 



Cto. Febnmy 25, 2004, we received the proposed pay aid ttaffin*cw»«»en!a of th* 
totomi Seconty Pttsonndi System CNSPS) for (See of ^KSS^^PMi 

commente based open our preliminary anel^ofthH«™JK.^ * 
profound tactical and strategic S«S5m foTSSS^SS? 8 ** "SSL 1 ™" 



may nave the moat seven of service-connected dJaaWlitiat n™^*! 2-ZLT^. 

protection* accorded tbose who have served oar Nation. ™«w»«nng rae 

^T" 1 S? *°7! ce ' ■"* m P**^*. **» Department of Homeland SecarftvVMiiL*! 
do offer aaneunproverceeta over the law andregalSthti^eini^rrS^ 



a««i 



00NHM | 



OSD 03535-04 •»» 
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OTrioyee^fceydtonottafe^ TWilsin 

shafflcoamatothes^aedDBS^^ 

nmygivecoagiesrioBala^ 

toarae^ieachhigaiidiM 

iemaia§finnlytfedtofl*Gei!e*aJSa^^ 

ob**a*te t i*tffc^toi^eti*^^ 

iraatatptaelsiotiiiim^ faaddttioiufceNSFS 

proposal continue* to require rigid ejnpi^petf^^ 

ii^^eiaent period 

adafaioiiilpocafcfilp^^ 

dramticaDyitreaxnliiraaitf^ 

nuh&rfiutnraisiflgit 

ItriiiwhSejgsvid^l&^s^^ 

racoaaideratkfflu Tha*$iOifca*1wttdiit^^ 

27, amM much controvert? aid ^ 

invoWement or unletting 

public Wetfamglyiiis^ 

tefai$t*isdeeedbYCtt^^ 

justified for national s^^ 

regulation However, we believe thepropc^maybecoiitt^totow»inac^a»it 

atarap* to replace coUcctivebax^^ 

bargaininf agreement! altogether, b Addition, other dcm^U of the r^t)pog«]- for 

example, tfcoee dealing with union dection«aiMldoc»wifliholdJnfi-I*ck* clear and 

defensible naik^ 

Finally t perhaps the moat important iasiie raised by (he NSPS (roposrf « 

tb«t isstse also has profound strategic and tactical tapfceatiom for to 

itself* Asywtaiow t telawT*qaiwite 

prescribed" by the Secretary of D^^ I have maintained 

from die bcgfan&g that tide means the joint p*fic«doa of koad, popo«ci NOTS 

z«g^a&maiiite&<^^ 

cm ti^ content; the Invofveanent^ 

proeeae set forfli in the law; *ad tbdr final issuance aa a chapter in the Code of Federal 

Regulations (CFRX AUoftlieaestept cm bo accomplished wit^ 

have estabBsW, and m the end* $ach^ 

fteedom©fflwowm«uthan1te 

Mr.Settetar^thisisnotaoaseaffonnovCT^ Failure to execute correctly 

<a&ad endemic I understand that yoar 

staff believe* thia to be a matter of policy I agree* Hie 

attorney! at O!^ and GJWhi^ 

ui»mbigiH>ii$oittltfa point, an^ I believe flie merits of the 

approach I have deseifted are equally compelling, la point of fact, the issuance of broad 
M esabiing w itgaJations will give you far more in tonal flexibility aa you implement NSPS* 
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One* those enabling regoJati cms m published in the a*, yon wOl be in a position to 
188Q6 as many standardized, detailed internal NSPS implcnintmg directives ««* when 
you see £M*| the docon** yea have i«vldXS^S~. 2«SS 
*&*** funher public comment, forma] coDaSx^ea^wio^orOTMawJSaL 

ai^temwawttyi^totnaifona. teeweedvea«| B mi e «»iawtoall.^r 
,^£ " gal * toa ' "^ to exteanel y difficnlt » *^* By tow. eXItoDoD needs 
onion oattfieaboo and collaboration process, obtain formal OPM amrovaL mSSS 




the unique needs of a i^ti^w J^T^*™* need to be tailored to address 




letZC? ^if^ eV l 0f< f lCeni • ta> * ^P"*^ ^ ccmgwaioaaloverskht 
committee! end by affected stakeholders and con* ir,i>m JLJ^ZzT? ovw «S»* 
It is therefore vital to the AdSZ «S !Z? toeat empa momtonng oar progress. 

exeewe a joint ntt^^^^^^i^T ^ "^f 1 * *" we *"*P«H 
WbiteagLd«^%XstoTu^^ 

accepts by *e Cong™* JlSSSEtSS ^SSEfiS* 
iiiteiittohaveitiippiytoSOO.OOOeinpIoyeesanS^^ P""******- 
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Thank yea for the opportunity to 

proposals. I)ook forward to woridng with you ^ 

NSFStMweciitalitepfoiidcC 

above, yoa can matured that I v^ do e^^ 

aixlth* Department In the <to4 we are one tt^ with tto *^ 

I?cp*ft3iieiitwift^ 

of cmr Nation, 

Sinccrdy 



'' " """" fl *y*£*ls^ C^C*"" 1 ** 



K*y Coles James 
Director 



N«vy Secretary Gordon England 
OMB Deputy Director day Johnson 

Enclosure 
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ENCLOSURE 

OPM Comments mi DoD National Security Personnel System Draft HR Proposal 

Chapter L Introduction 

* Level of Detail in Enabling Regiibtioni- l^gai/Pottcy Issu^ 

I. (p^M)~TSae level of detail piovi^ 

DoD/OPM enabling fegultti cm estaHM^^NSKHRsysiim, In fact, a higb level of 

dt^coaldfea contra^ 10 Q^^^ 

$objec£tfnjhfi^coBal^ 

callaboiitlon process. It could ato iinpede ^o^ 

them^DoDcompaaentt- Fl^^ 

regulation! also could undermine efforts nw in pnjgnstt to Yiddish j(4i«0HS/OP!4 

WesttongJyfeeoronie^iluaD^ 
ra^^ona, wfcSdmtm 

esta^todby&eAdaiin&nato Additional detail* should 

foUow to thefts of intern^ 

aa*dna*tf not be subject to tteat^^ a decision to proceed 

without teoing enabling regulations ttamgh AP A ptocetfure* wouM be v!^^ 

by both Federal employee anions and some MttribetsofCtongressandocmhlletdtoiWgaiion 

OT«*ihe«ritareto|OTVj*fcfQ^ 

Note: k the comnenu thai fellows 

aiifitwemantoteiiiriiEB^^ Ttaw^ where we suggest 

changes or addition*, this should not necessarUy be urwierstood as a reconimcndAticw to 
include such details in tfee joint DoIMJPMentbaf^t^ulHtions. 

LC (page M) - If DoD Intends to fcltow the statutorily fa^scribed coUaboradon proems for 

all subsequent modifications of tWs document, we foresee iimytii»Hx^^ 

wiOiIfcek^ employee antema!^ 

tetter involveinem of the Federal Mediation and Concfliation Service)* For this reason 

atone, ttejitoDoD^ 

provided in this document, 

OPM Coordination Hole -Policy Issue with Governmfintwide Implication* 

With tespect to a few key provisions of the proposed NSW HR system, w* beMave there is a 

Gavetuiismtwide interest in ensuring that OPM has an ongoing role in coordinating with 

DoD regarding its implementation ami administration of fee new system. This will be 

J^ciOariy important if the jdntD^ 

iban found in this draft proposal. Examples inctadeestablishuig career groups (or other 

occupational groupings)* banding structures, and r*te range adjustments. 



• 
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• Co v«rafie of NSPSHBSyjtem-LegaVTedjDicallaroe 

The NSPS plan doe« not dearly specify which group* of DoD employees would be covered 
by the vai}oo» puti of the plan, o« doei H specify Which provisions oftitle 5 would be 
waived or modified, ai authorized by 5 U.SX1 9902. We recommend that each pert of the 
NSPSptatinctade specific provijioM addressing bodi of these issues. In trfditicc, we 
recommend that DoD addreaa how otto laws flat rely on coverage wider waived proviaoiM 

§&!£?—* **?*** <**»«««« *»* W system) apply to croployeei covered by the 
NSPS HR system. (See proposed PHS/GPM regulation* at 5 CFR970U06.) 
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Chapter IL Pay Banding 



* The pay banding ptovisi^ 
neubQUieta^lMlDoD* to patdeahr* *ls prq^^ 
Schedtdedas$ificattanaadpaysy$t^ 

regattas thkrasslt. Aiicoaseq^tea^itfirfto^ 

• TlieproiH^'Nsait^^^ 
inflexible, ffadopi^inthlafim^fc^ 
DoDtoittvctothettatut^ 

Om appro val, and notify Congress, We strongly itcoiiraendthti 
legolafioiisoapaybia^ 

* We have antral of specific tech^ 
levd descriptor**^ the treatn^ 

protective occupations* With respect to these technical cot^^ 

chapter as if it wet* part of an internal directive, rather than pim of the e^ 

Tbas»i*diere we suggest <te^ 

rtcommendarion to include such dentin the joint DoD/OPM enabling ropilations, 

• Unfcig^toGSSygtim- 

1UL (page H4)-GH^Gioe^ 

the existing 15-grade General S^^ Bt If bated on the 

may not be tn^* As a residt, the proposed $taK*^ fato 

available to "deconstruct t^ I 

the21atceatay world erf work. Gxoiq^ professional, sdent^ 

adnrioistradvc occupation j 

oopjpaikm to ta^ j 



a 0*xopatioralCovmige of Pay Bands -T«hnkall^ 



HJL (page H*l) - Pay bands are usually created to group lite positions with similar pay 
pofeiitiaihiioabandiiigscbeme. The CG I Engineering, Scientific, Professional, and 
Administrative career group cooib*^ unlike positlona with different folt-perfcmtance levels 
into the same bands. (See also Appeodi* 1} 

o For example, white Sodd Weak, CUnical Paydiologiat, and Librarian work is 
important a&danaly^ 

other market sector* with the same pay as en^aec^g(<»atfoiney)wodtof 
comparable difficulty aod complexity. DoD shoold consider creating multiple Career 
Gnmps to replace CG l f in particalas-Hkg H a professional health careduster, m 
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engineering and related physical wiaicecliuta, an accoundiig and fliwndal cluster, 
and an adniMstraiiveservk** chaster^ 

qnalifieatioa assessment and pay-setting purposes. OPM has conducted seven) 
Oovwnaieotwide studies, and waave empirically dusteradoccnpitlonj bytes* and 

esublishin^ mesaitigfal chisten!. 
o &«dditibiuD6Ds1s«Meoato 

fwwwwr cresting mom integrated career development andpUcama>tm>naim 

Seo^S J £!^ , ^ ta te " toentof * d ^^Weta^^fcreiBitfo^to 

preference right*. SeciiriagtiK^righistowBaiBfaoSmflia!^ 

(entry vs. Ml perfannance) and type of occiipaiiai &efeBafie end JS»* ^ 

waliabfe toapjKUHtaent according to thdrmnnerical scoretT^ 1 "*'""*~"' eB * ,,Me * ** 

re^2^ uWd ^^ M ^^^ 

C»a. they do are ftoat to the top of a certificate). ^^ SC0IB * 

Tl J erefore,l^sto 0WmniMlte p I ^ 

Cwewgeef NSFS Pay Beniiiiig^yrtcm-lWiiiicaitene 
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FayJBaad tev«iDtscri|>taif~ Technical Issue 

HC2. (page H-3) -TTieie ate two primary concerns with the pay band level descriptor 
which may iitq«acoiisb«^y and accuracy In application,- 

o towrage and Qualifications 

Pay btadtevd descriptors for CCM^^ 
Tli^doiitfadeilTiat^ 
pnrfesrionaloeci^cms.AJso.NS^ 

at the top of the p^ band Faflme 10 provide pay bind descriptors ai the bottom 
and mid-levels (rf *e pay band maJccs it difficult or iinpowible to determh» 
threshold qualifications requirements for placement* the bottOT^ 
addition, the descriptor* include brief krowkdge statements in each pay band 
level, but the descriptors do not address qualifications or compctenciea bcyood 
thai, even though section HJB. indicates qualifications are to be considered in the 
pay band level determinations. (Sm also VI)^ Finilly » thew ai« considen^le 
differences between a GS-5 and G5-12 pastioriariyiasuiOTisoayeof^ 
them are no descriptor* to help tsuuiafentfHRfnJtottoaedlstfiimiGi^^ 
classification, hiring, etc purposes. 

o Tests of Consistency in A ppBcation 

Wezs the pay bsai level* fest^^^ That is, has 

DoD run test applications to establish* empirically, that dies* descriptor ate 
sufficient 10 yield consistent assignment of positions to a pay band level? 

* SgjterviaotsfftPftyBas^ 

ltd (page IM) - U in Inappropriate to put entry Imrdairffim performance level posidoog 
in die same pay band, along with flnt-linesin^rvisors because they are subject to mait^ 
different performance expectations, pay progression, and maritet forces. 

* HeaUhCareCNxapaaons-TechjoLkmllssw 

ILCX (page D- 10) - Docs DoD intend to eliminate its ability to pay health care positions in 
parallel with VA*s title 38 system? 

* Protective Service* Powtfona-Trrholrallss^ 

1LG2* (page D-14) - The ioclnsion trf protective services (police office* sad firefighters) 
positions in die same career gnwp with Business and Administrative Support U problematic 
because such a categorization foils to recognize the criticaHty and hazards encountered by 
these protective senace positions, Krefigh ting duties described within die different pay band 
levels reflect a lick of uiide^ DoD 

should consider using the flexibility to waive chapter 51 to establish a more up-to-date 
approach to valuing protective services woik in a manner that accommodates its distinct 
nature and subatastive differences from administrative and professional work* 



10 
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Chapter Itt Man Conversion* to tod from NSPS 







IOM0 



• 



S? f C ? BfBI S l !I to *** *■** - Technical Issue 

«tewh» would bawoocwSd, etttoSS^SS^SS^ iu,ta,e, * ti « 
^ be donated. HJ^S£SS^ydS^E^'SL* 6W:abtt ^ 
ofltat id be appHed to the flntnvanS«B X«!? ,,, ? iMldfi * l ««Wrf1>» 

totywtf WIWO,B « w «^ 3 3*«.in««^<rfdoiagtlieMofltaiafte 

have used band «ta»ici»ew2e^ 

percentage supplement &*j« gm^^Z^^^'^ mH ^ neei ^* 



11 



am 



I 



f 

i 



0415 



■ Case 1 :05-cv-021 83-EGS Document 1 1 -8 Filed 1 1 /23/2005 Page 1 6 of 25 

03/08/0* TUB 19 :08 FAX 10* 806 M73 fc*« 



aIaoIILB.4,pegfini-4.) 



3«3MS-K*SSSSS»-* i »'- ,, ^ ,,i 

rate. (See ateo Appendix 2, D.6.) 
ExnopleS.) 




SSotet SSTbTSX (hM Schedate fiat so tm tm .^GSntoeouM 

A*5e what has fan* practical experience, become a standart ■»**!* AM* w> 
lT^^v^*^Se1^"teoMfosiBg. Why«otjn8tsaystep4? Obviously, the 



proeeduies 







0416 



Case1:05-cv-02183-EGS Document. 11 -8 FiledJ_1/23/2005 Page 17 of 25 . 
®3'0J/o« toe ifiiie pai m m im 



allow an employee to retain t JoctUiyito if d» employe i« moved »ttowe^M S ^ 
Career-Ladder Employ «i- Technical Issue 
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Ouipier IV. Classification 



• Our priinary concent in t»^ 

die pay band descriptor*, $e definition of supervisory positions, and conflicts wife the Ftfr 
Lab or Standard* Act Weie^rnmendthiiDoDprc^ 
arid-lev^ in addition to d» top fc^ 
decisions. We at* concerned with ftepi^ 

conflict* with existtogAdinh^^ HaaHy, 

ami most notably, it the legal issue presented by the proposal to waive the coverage of DoD 
ea^oyeesuffltothaFsfrLato TWa proposal exceeds the authority 

granted to DoD in the National Defense AntfccrizatioaAct 

• We have treated Ada ehaf^ as if it were part of w 
enabling rejgtOadooi. Th^whenewesags^c&u^ 
necessarily be tmdemo<Hi as a reco^^ 

enabling regulations* 



• ChsdficfttEoii vtt Allocation - Technical Issue 

r/*(page!V4}~lng»eraitthetenn H al^^ 

**fifrqre w rftthgr that M aq« 4 gT)mfini n fg "ela&rfflgMimi * We recommend choosing another term. 

• AuthoiHtyofM^mgew/Superrisor«-TeehidcalI*sM 

IV.C 2. (page IV-1) * Would be dearer to use* if changed to "Managera/supervisors do not 
have the authority to classify the position they encumber." 

• Pay»Band Level Descriptors "-Technical Issne 

IVJ&, (pageIV-1 and -2) -Pay band level descriptor should inclode low tad mid levels as 
well as the fop of tbe level to assist wHb cla s s i fic ation and hiring decisions across the pay 
band level (See also It C 2*) 

• SnpervtoryDefhiftton-PottcylssM 

IV<E. (page IV-2) - Conflicts with the Administntion's guidance regard 
ofevaluatingrapervisoiyjobiiQtc^ It does not 

t9<|tiire K^praiaiirfltty fi»r feefoaical o^ssi^it; mid 4oe^i ikH 4aSoe ^golficam penrdoo of dto 

time." IfDoD plans to allocate NSFSpositi^ 

USPS criteria instead of OPM grading criteria, it wffl be necessary that they define 

significant classification t&m and phrases in their guidance, 

• Fair Labor Standards Act (RLSA) Exemption -Legal Issue 

IV JL (page 1V-3 and lV-4)^ The authority to waive snbcbspterV of chapter 55 erf titles, 
ILS. Code, does not extend to waiving the coverage of DoD employee* under the Fair Labor 
Standards Act of 1938 and its implementing regulations and applicable case law* The NSPS 
plan conflicts with the Fair Labor Standards Act of 1938 and applicable case law in that it 
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appears to presume exemption for employees incmsinnoMnnJWviwaycawergroiqjs/levela 
(CG levels 2/3/4J. Tins approach was voided by the KrOroft Court (AFGB v. OPM, 
No. 86-5456, 545?, 5461. June 26, 1987), which found (hat presumptive exemption 
conflicted with the FLSA where the bvnfea of proof is on the agency to show that the 
employee is exempt from overtime eligibility. 

o Re qtdrcm ai t for Ca*e-by-Caac Application 

PLS A exemption determinations must be nude on a case-by-case basis. Given the 
pieteaee of two-grade interval vimiiiiatiative occ«pad<n« in OQl.evaB higher level 
position eonld be faadneiie^^ 

work and, therefore, would not meet tbe admlnUtwtiveeMmptioa.SeeS/epAoji 
Adorns, «taL v. United Statu, 27 Bed. CL5(1»2). Court reaction to toe physical 
nature of law enforcement work further andencorea the need for caidion hi eworing 
that decisions are made on a cate-by-csse basis. See WaOact Row v. United StaUs, 
790F.Sapp.23,28<DDC1992). The reversals also true of position that nave been 
identified at noneiempt Higher level technical poeitfowiaCXl 2 Level 3 
(Bogtneering, Scientific, and MqU«1 Suppcirt,GS-3-n)asda33L£-.t)J3<?=sna£S 
Support, GS-8-10) may have contractor oversight oul approval authority or exercise 
siinilarafittarityfhatweeMiaeettte It would be 

improper to treat tfaem as nonexempt if tbe actual work dut they are performing is 
exempt The NSPS anthority does not give DoD any authority to treat than 
otherwise. i 

o Interaction ?rfffaPay.Bands 

The taeraetion of RSA and the pay bwia^g proposal prcsenti actional challenge*. 
HLSA exemption tetti en ihe primary doty teat OypfcallySOpessentQftttewcifctime, 
bat with the alternative defloed in definltioa of primary dutyin5Ci*55UG4), The 
NSPS system does not appear to addreaa percentages of time, » It is unclear how thii 
test can be applied. Sonwbai^ likely wmcontate a nrix<^ exempt ami ojnexeoiot 
work based on the application of such FLSA concepts aa disenrion and independent 
judgment Because the bands define die highest level of wodt perfonned, application 
ofnwPLSAtopcttitkasatthelowereiMiaofttiebi^wm^i^tt^Bing. 

o 



The FLSA proposal does not address supervisory position*. Chapter IV, page 2, 
appears to define the supervisory titre&hoM as supervising at least two employee* and 
peribimingtheeiHmteratedd!^ Without* 

definition for "significant," we are not clear aa to how DoOwffl handle tbe primary 
duty test in applying the executive exemption criteria (5 CFR 551.205). 

Pay Category Reconsideratioii - Technical fame trft* flwwMitrtU Implications 
IVJ. (Page IV-4)-.DoD employees can appeal not only their oconMititmal series and pay 
system, not also their Career Group, tide, pay band level, and supervisory statui. This 
undermine* the effort m establish a sin^lifi^ and streairdined job ev^naticm reconsideration 
processforDHS. 
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ChaptarV, Apiwbti»*iit*ii*H*fi*^^ 

• AvarietyofpiwMonsinCha^ 
contmvendoaafStfJX^PP^XaXas^ 

Oher pioyisioitt m vigw sAd m^ 

vsteraaa'prfemicfticqiiiie^^ Ifeaoin total of flieCh^terV 

proiK»it is both a t^ »id peioeived (Hiiib 

u da0oed to 5 U,S*C 2302(eXl). 

• Rather, it it diflfcofctt 

placement Macfcofwlutfiatodagi*^^ 

«sd«spcantdiiiideKixdiieitopffiim^ Iteexamptetiaptariag 

PablfeNettoew^ 

fc^f^tiid open com pctitloa Ttesaeof s&vmptedetsnn^ 

issestaMfctbendtan^ 

I^BicmxegaidfagcainpetJiw 

overaBappeaiancacrfaae^toi^^ 

wfamverpoasibte. In adffiti**, aaffiei^ 

covi^fcyspecWeatayf^ 

compcJlingrnisiiOD-TtJbitcdratioiiale. CteaeqQatdy^wec^cmft^iMf^yiitgociQiie 

criterion wttd* may ran rsfi^ 

m The lavdrfdetaflprartded in this chapter to 

rtgulationj e*tttti&i«4eNSPSHRw«teiL i« the ecaanieiiti thai ^ 

ii&<&apwaaiftt 

regulations, Tha^whewwanggertd^ 

wfulatteau 



• Definition of AdvMceNotk*-^^ 

VAX (page V-l) ~ III Km of a Fifclie Notice <^1^^naeatt~Advai» Notice* 
(ANfcwhfcfciaino&etiat^ 

wffl be determined. It is iiot clear how to approach 

determined only "after lair and open conation which asstra Oat all Deceive equal 
opportunity* We a*s also concerned thar^ 

* CoiisMiitiig Coi^ 

V.C (page V-2)- This section $zy$ that DoD could *tifl use the existing authorities available 
under 5 CFR 213, 301, 315 and 316. One example mentioned is the student temporary 
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appmmmentander the Student EducanonaJ Employment Program. However, in discussion 
with DOD» fhey Implied that they would not have excepted service jobs info new system. 
Instead, their personnel system would utilize the flcxibilftictofthe excepted service when 
making noncompetitive appointments ai^ihcrefc^makB it uniKcesssry to have in excepted 

ffDOD decided to use the existing antaoiities such as die PnaidentiiJ Management Fellowi 
(PMF) Program or the Student Career Experience Program (SCEPX foe Basic Staffing 
ReoDfeementi under paragraph (D) woiild need to be amended. Cuneatly the defltdtiow of 
Tenure groups 0, £ aad J& do not encompass a PMF or an SCEP employee. 

a QoaltflcatioiiReqiifa-tmenta for Pay Bands -Tecfari 

?*£ t'TZSz* *5 ,B,<aeir *"* ^NKb^taii^tamdiild^MBWooataiiitpw 
band levd- . DoD intends to we OPM*s current qualification standard* unless teplaoad by 
DoDquallfiotioostirdards. OO-i, Pay band level 1, goes from GS-5 to GS-1Z Does this 
mesa ^an applicant only has to qualify at the OS* k^ art then that person c*a be plaoed 
sByw&rcadmpayb^fc^ WMOoD 

oseOIWa*ttaificedonstaiidaidffbradTO 

o ^bytJ^JheaoalificatiQiistoget^ 

standards. DoD la committed to require 1 year at die next lower go^beto!!!^ 
employee can move to the next pay bead level. Haally.DoDimywaatiocoasIder 
other job-related factors (e,g, competencies) In setting qualiflcatioDS. 

e Advancement to Snpcrrlsory Positions - Technical/ Tacti cal *trnt 
V * <W y - 3 > -Sjtt* CO! e«amn>esawGS5.12eflnivaJetf posh^ 
admce fesftwlry Jevd to flifl D«fcroi8Jj« 

assessment Thuconh! nrise serious issues for groups concerned aboot the merit BtafFma 
process and conalcmpjojmiei&oppcj rtimh to. 

• VaHdAasesamettfFrocedm'ee-Techidcal/Tecacallssne 

V&U <P. V-3)-Utb*Kv<a^cttxmh^prtoni*^f*ctonaiid die asaessaieot 
beechnetto osed to rate esnpfayee* d^ 
aeagsto^ vaBdatot prooe^ 

mcliidemtbedetofooaoriemjitoymem 

membeahip (to example, in a labor organization), tcfecal, retootion, tod licensing »nd 
certification, to die extent that licensing and certification may be covered by Federal eooal 
eanniloyiaeat opportunity law, and other selection decisions, such as selection for ttainmsor 
transfer, whkh may also be considered MnpJoymentitecisiooslftiieyleadtoaayofihe 
decWona listed above, Because Dop hMendstotisedieCltderofMerltHswtoinaiiyoftbeae 
???!? S 5? M,t de<ai9 * l;l0, • n0 « «H ofDoDJwlu(iing those of UieAJsessmeiuBoanls, the ri»k 
is tttgfa that adverse impact coold occur somewhere. DoD wffi want to be sore these 'Yactore" 
and the assessment benchmarks wfll meet the standads to validation uncto the Udtoiii 
(hrideliaes.(Seeateovni>-page[Vn-«) ^^ ^^ 

i 
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• ConipetiiifiFre^^ 

V^^bX^g»VJ)-Thfe«edi0ateuadear, &s»rtioiitby»^gttetmaii»piaeirtmfty 

xnateibwiiiiieis^ 

anyappropdtteioiixce* Whatis lie source tfaoulidsie*? Aaiwi^pe$tisiioltsoi«e- 

V,E3*airfb,(i^V^)-Tlie«epirs^^ 

M^tbmtfceeiBpl0yeehad,orhad^ 

competitive service or Sc&edule A or B of the excepted service. 

o Wl^sfc^wtSdie^eAji|idBs? Whafci&OG*e^eK<^t^ 

as those covered under efiw merit-Used pcrtonndsyBtemfbr which OPM hai 
established nt interchange afrfeetneotiiHl otters!^ 

o If exacted ^^taiirj^ 

c&npsrisen^etwm levels (M»* quiBfi^teWt duties imdte^onfiWlltie^ etc*) of 
excepted end competitive posjtfoas? 

• TeaipomiMCi***^ 

VJB3ut(ps^V^)~^cispcMryj^ 

changes ft* up to lyeat^iasto^ 

i 

o VJB3*<i*ifleV-7)-l4aigi^ 
a temporary job change ; 

* CfeveragpforFesIl!^ 

V:FX(pe»&V4)-TteTd*^^ 

indoded in piy^atid level 4 of CG-^ is unclear. This provision Sntfieprop^ 

they are different categories. I 

♦ EsferaalHlrtiial&f^^ 
Implkatioiii 

rocftbftrff g»^ift^1^y fn Aft adefetting affidaL A* DoDwill still be subject to the Luevarw 
C^mDtentmsteeyiSBS* tMs $mimoa shMMtMtiodiide posWoas covered by the 
decree* I 

* EitartialHliiiiglVeterm'P*^^ 
with GovenHDcntwide ItapUcatloai 

V JU-s. (pages V-7 and «8) ->ftefi»ence has been duafoished significantly tor disabled 

Vetera* wbk less (fata* 30 percem Cmrettfly* under 5 U.S.C 3313, 

disabled veterans with a $errfce-cdruw«ted disability raiiag of tt 

certain preferences^^ are 1^ 

Under the DoD proposal, those special preferences are reserved for 30 pefcem<ffmoie 

dialed veterans, wlrfclii^nm 

t^alreBiefi»arrfer5tJJ.C990^K^)* 
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Category Rating -P<)licymicti<^I#ue with 

VJU,b. (^ V-8)-DoD fWiposastb alter the a^^ 

that seriously undermine! veterans' pipfcrcnce in violation of tfa* express detetmimricai of 

itePreoideiilNSra win stffl establish o^^ 

service-connected dl^JUty rating of klea^^ 

vetetaiiswhoareraininiallyqnalnWj^ 

miainufly qualified u required by 5 f.S.C 3319(b). Instead, all preference eligfelM will be 

listed ahead of non-preference eHgmkjs wlthia each qnality category, which cHminlshwtbe 

veterans* preference disabled veterans would odterwise receive. 

o DoD ^wiB refer die next tower flinty groap where Aexe ia an bsuffldent number of 
ca ii didata a in the highest fflaiay category. Instead of Merging the categories so that 
the preference eljgiblea will bi listed ahead of aon-prefcrence eligible* on the oewly 
m«ged list, DoD wffl refer tlii two categories diff^^ 
thea mm vets), foUowed by di next highest grwptvett then ocovea). Again, this 
weakens veterans' preference jaad therefore may adversely afi^ preference eHgibtea. 

Probation/ Appeal rights for Pref^enwBIIgiWea-PWky/TacticalLauewlth 
GevenunnatwideXfldpHcattots | 

ViOa-vi (page V-1Q)- It appears tjnv preference eligible* would have no appeal rights 
during the DoD initial fwObatlonary period, which may be op to 3 years. This paragraph 
makes reference to 5 U.S.G 75! J(aj|l)0), bat mat provision deals with preference dHgihles 
in die excepted service only. Owsafaendy, it ai>peantha die resalt would dimtofab^ 
rights preference eligible appointees la the competitive service currently ha ve after 
completion of the coimnt 1-year pro jationsry period. 

ModtBed Term AnoolntinetttB fYa trans.' Pi*6*m«i*$ - T t ^ i kal Tunis 
VJObJ. (page V-10) -DoD's prop *ai woold apply veterans' preference with this 
noncompetitive hiring authority bycbiisfciertogpreatwieeeligltiloeal^ 
eligible!, a practice, bow can thiahjft done? What does "coneddemT mean? Woold the 
preference eBgibles have to be selected before the non-preference eHgibka? 

Noncompetitive KfVoray Appointment* [Veterans' Preference}- Technical Issue 
VJP5a (page V-l 1>- DoD's propckal would apply veterans' preference with this 
noneoanxritrveUringaiidk^ 

Scholastic Achievement Appafarin eat- T echn ic al Ito nrt 

VJUASL (page V-12) - We svgge it amending this paragraph to choify mat me field of 
study most be related to the job hems flHed. Cwremly the hmgoage reads me field of study 
k thai which is qualiiytag for the occupation. This could lead someone m think that the job 
has specific tducalion requirement^ The &ame problematic language described above on 
page V-10. regarding "consideratioi" of preference eligible* ahead of non-preforenee 
eligible*, sppem again at the end of Otis section. OtKeagam,misanpeanmbeaweakemne 
of veterans' preference. 

OnHhe-Spot Hiring for Special Salary Rate Occupations - PoUcy/Technical Issue 
VP.2^iv. (page V-12) - DoD proposes to anthorfee on-the-spot hiring solely on the basis 



14 



19 



0423 



Case 1 :05-cv-02183--EGS Document 11-8 Filed 1 1/23/2005 Page 24 of 25 



03/0S/04 TUB 10:13 FAX 2« 6*6 »tt 



that m occupation is covered Isy a special salary rata* Although special salary ram a» 

authorized to a&tess staffing?^ 

involves differ^ issues than a*ai^^ Special salary rates 

o^^yoifly to sdected glides fck 

apply to any position mtl^occiipatiofl. ftrther, the rates may remain in effect loog after a 

critical htiiiig Bead to For these reasons, we 

question the logic of allowing special l(iatey rate coverage to be u$ed as the fioledetenninant 

fc*feaatogQii-dj^ 



Ytimafmw$m*ftT 



L 




^miat 



V.G,&*geV«13)-TheDc©!tt 

bytheDeparta^oflMensc"bmthj« 

cootintie* to comply wtth 5 U.S.C. 3313 as required under 5 U.S*C 9902(k)(2), 




VX (pap V*13) - The aufcerity te gam "paid ?xp*^^ ^bb*tJc«ls to career employees'* U 
essentially undefined, Arc there any jimitftticM b deration or 
WiH a continued service agreement bj» required? 
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Chapter VL Pny Administration 



Our comments oa this chapter relate p irnafHy to the proposed linkage to General Schedute 

ift&tftfige8»lQcaUtyi*ymei)t»,*^ We teUeve the NSPS should hive 

gceaief biii^itax^ 

lutort (See related i^mmeiitt on QipttixIL) In addition, wc do not believe unsatisfactory 

en^toyeesshouMautoiiui^^ 

At the same time, the proposed syrteEiimy provide too much flerfbUity to §upem$oii in 

deteratining starting aalariet, protnotii* 

pos£c$oa Gbra^ 

tzaasptfeiicyaiti In 

additic^weknowti^MeTttb^ 

entice ea^lo>ro from other agra^ 



right* fbr employees who am reduce* 



jrhy the proposed system doe* go? provide appeal 
in band wises their pay 61b below the tend minimum 
bectnseperfttmOT^ 

Onr comments treat tNa chapter as ff it wete part 

tbo enabling regnlstioar Uwm, wbeo we suggest change* or addition*, thb should not 

necessarily be tutderst^ 

enabling rcgwl atkms. 



* ReadabiBty- Technical Issue 

Toiinpcovereadafcft^ 

esajn^) from Appeal 3 so the ie^ 

iddiUojulinfofmation, Appendices B» 4, and 5 could be limited to example*. In paiticnlai; 

having definitions of terns at the beiiiming of the chapter would be helpful. 

* Appropriate Exarcte of P^yHte^ 

11* imposed i^^ Docs DoD expect that 

supervisor* ^ be delegated fan^ 

csttbhsh additional nile« t limits, etc 7 HowwfflDoDem^timtltexRtfttyiaexetdaed 

appfopristely? 

* Gtiarimtedagl^>citfity^ 
Crovernroealwfate toyBcatfaaa 

ftttodncsoryp^ 

itcetvetocsEmyp^ra^nsiD^ms. Til* is contralto the Adra^^ 
perfbnnasiceHQfte^^ 

i^ceiveaatcmiatic pay increases, Qm^^yDOOconU{mve^uapayit»ea»basedfma 
locality pay Adjustment would be u seduce the employee's rate of basic pay to the extent 
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